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Statutes and Cases Concerning Unauthorized
Practice of Law in Colorado
By WILLIAM RANN NEWCOMB

Of the Denver bar, member of the Denver Bar Association Committee on Unauthorized Practice of Law. In April, 1947, the
committee held a meeting and received reports of instances of
unauthorized practice. It then requested all members of the bar
to report to it any further instances of unauthorized practice
coming to their attention. There having been some confusion in
the past as to what such a committee might be able to accomplish in stopping unauthorized practice, a member of the committee prepared this memorandum so that the committee would
know what might be accomplished and in which fields of activity
it might meet the greatest success.
The author of this memorandum has been asked by the chairman of our
committee to study and submit a memorandum on the Colorado statutes and
cases concerning the unauthorized practice of law in Colorado to the end
that this committee may proceed with its work in an enlightened manner.
It appears that activities by laymen which attorneys consider to be the
unauthorized practice of law break down into four general classifications with,
of course, some persons eugaging, in particular cases, in one or more activities.
They are as follows:
1. The misrepresentation by a layman that he is an attorney at law.
2. The performance by a layman of legal services as a practice or business.

3. The holding out by a layman that he performs legal services.
4. The performance of legal services by a layman, not as a practice.
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It is my intention to take up each of the aforementioned classes and
analyze the Colorado law in relation thereto.
1. The Misrepresentation by a Layman
That He Is an Attorney at Law
"Any person who shall, without having a license from the supreme
court of this state so to do, advertise, represent or hold himself out in
any manner as an attorney, attorney at law, or counsellor at law, or
who shall appear in any court of record in this state to conduct a suit
action, proceeding, or cause for another person, shall be deemed guilty
of contempt of the supreme court of this state and of the court in which
said person shall so appear, and shall be punished therefor according to
law; provided, that nothing herein contained shall prevent the special
admission of counsellors, residing in other states, as provided in the next
succeeding section of this chapter."
The cases under this particular section, which was adopted in 1905 and
appears in the Session Laws for that year at page 157, are very clear to the
effect that the Colorado Supreme Court will, when such a case is presented
for its consideration, punish the wrong-doer for contempt.
People ex rel. Colorado Bar Association vs. Erbaugh, 42 Colo. 480,
(1908). In this case, the defendant had printed and distributed cards bearing
the information, "Charles 0. Erbaugh, Attorney," and had also at one time
maintained an office, the door of which bore his name, and under the name
the words "Attorney at Law." The Colorado Supreme Court held, with
respect to the cards, that the commonly accepted meaning of the word "attorney" is "attorney at law" within the meaning of the statute. The court said
that since this was the first case arising under the statute, it would impose
no penalty, but required the defendant to state fully and under oath within
thirty days the extent to which he intended to obey the statute.
People ex rel. Colorado Bar Association vs. Ellis, 44 Colo. 176, (1908).
In this case, the defendant had been admitted to practice in Kentucky and
New Mexico, and took up residence in Colorado where he filed an application for admission to the Bar. Upon the advice of a district judge in the
county where he was residing that he was authorized to do so even though
not formally admitted, he undertook to commence an action in a court of
record on behalf of a client and performed other legal services. The court
found him guilty of violating the statute, but imposed no penalty on the
ground that his violation was unintentional and that the court felt that he
had acted in good faith.
People ex rel. vs. Norton, 44 Colo. 253, (1908). In this case, the defendant had been admitted in another state and came to Colorado and formed a
partnership for the practice of law while his admission was pending. The
partnership distributed card announcements in which they represented that
they were attorneys at law, and the door of his office bore the same legend.
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His application for admission to the bar was rejected, and in his answer to
the information, filed in this case, he stated that he had ceased the practices
complained of although it was pointed out that he did not state when he had
ceased. The court found him guilty of violating the statute and imposed a
$100.00 fine or committment to jail.
The People ex rel. vs. Taylor, 56 Colo. 441, (1914). In this case, the
defendant's name had appeared in the telephone books, on his business cards,
and his ofice door as "George F. Taylor, Lawyer;" the court held that the
word "lawyer" clearly came within the prohibition of the statute, and fined
the defendant $100.00. This case, however, is interesting in that the court,
for the first time, refers to the authority of the Supreme Court, under the
rules for admission to the practice of law, and the authority of the Supreme
Court to enforce its rules by contempt proceedings. The court refers to
chapter 9 of the Revised Statutes of 1908, which are the same provisions
presently contained in 1935 CSA, chapter 14, sections 1 through 4. The
court stated as follows, in language pertinent to prosecuting other classes of
laymen engaged in the unlawful practice of law:
"By virtue of these provisions this court has adopted rules providing
for a committee of law examiners, the period which applicants must have
studied, either in the office of a practicing attorney or attendance at a
law school approved by the committee, and other general educational
qualifications of applicants for admission to the bar; that they must be
of good moral character and that such applicants must pass an approved
examination by the committee; and satisfy the committee that their moral
character is good, before they will be admitted to practice law in this
state.
"These rules are in effect an order of this court that no person shall
practice law in this state except upon a compliance with such rules and
the laws governing the admission of attorneys, the main purpose of which
is to protect the public from being damaged through entrusting their
legal business to incompetent and improper persons claiming to be licensed
attorneys, who in fact, are not. Any person engaging in the practice of
the law in this state is bound to take notice of this order and if he violates
it by failure to comply with the prescribed requirements which must be
complied with before he is entitled to hold himself out to the public as
licensed to engage in the general practice of the law, he is guilty of
contempt, the same as any other person violating an order of court, of
which he is bound to take notice."
The People ex rel. Colorado Bar Association vs. Humbert, 86, Colo. 426,
(1929). The defendant was a disbarred attorney, but continued to allow his
name to appear in various directories under the heading of "attorney at law."
The court found him guilty of violating the statute and he was sentenced to
jail for thirty days. The court added, by way of dicta, the following interesting language:
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"It is doubtful if this (statute) adds anything to prior law. In the
absence of statute, it would seem clear that one falsely represented himself as an officer of this court thereby committed a contempt of the
court."
The People ex rel. Attorney General vs. Thomas, 87 Colo. 547, (1930).

In this case, the defendant who had bcen admitted to the bar. in Missouri,
but had not been admitted in Colorado, instituted an action on behalf of a
client and also advertised in various ways that he was a "lawyer." He was
found guilty of violating the statute and was given the option of paying a
$50.00 fine, or being committed to jail.
It is submitted that the foregoing authorities indicate very clearly that
where an unauthorized person holds himself out as being an attorney at law,
or an attorney, or a lawyer, when he is not, the Colorado Supreme Court will
find him guilty of contempt and will punish him unless there are extenuating
circumstances. This class of cases should furnish no real difficulty to our
committee.
2. The Performance by a Layman of Legal Services
as a Practice or Business
This particular type of problem is probably the most serious with which
this committee must deal. It directly concerns the activities of real estate men,
collection agencies, notaries public, banks, accountants, "tax advisers," "estate
planners," bookkeepers, and various and sundry other laymen who actually
render services of a legal nature as part of their business or profession. It
seems clear that the provisions of the statute referred to in the first classification above do not govern the activities of these persons who do not hold
themselves out as being lawyers, but nevertheless usurp the business and professional prerogatives of the lawyer.
The first case in Colorado dealing specifically with this type of problem
was The People ex rel. Committee on Grievances of the Colorado Bar Association vs. Denver Clearing House Banks, 99 Colo. 50, (1936). In this case,

the Committee on Grievances commenced an original proceeding in contempt
charging the Denver Clearing House Banks with practicing law. The banks
answered fully and admitted facts which permitted the conclusion that the
banks as a practice (1) drafted wills wherein they were named as executors
or trustees and gave legal advice to the testators with respect thereto; (2)
drew living trust indentures and life insurance trust agreements in which they
were named as trustees and gave legal advice to the grantors of such documents. In both of these classes of cases, the testators or grantors did not have
independent legal advice. The court found that these acts had been performed
by the trust officers of the banks, who were generally members of the bar, but
who acted in these matters on behalf of the banks.
The court held, with respect to these facts, that corporations cannot
practice law, and, in addition, that,
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" 'practice of the law' is not limited to practice before the courts; 2 RCL,
page 938, sec. 4. But under all attempted definitions, it includes drafting
of documents which of necessity must be presented to, and their legality
passed on by, the courts. We think the drawing of wills, as a practice.
is the practicing of law, and this for three reasons: First, because of
the profound legal knowledge necessary for one who makes a practice of
this work; second, because all these instruments, before they become
effective, must be filed in and administered by a court; and third, because what we consider the weight of authority so hold. The People ex
rel. vs. People Stockyard's State Bank, 344 Illinois 462, 176 NE, 902;
and other citations." (Italics the authors).
The court also held that the other types of documents referred to above
constituted the practice of law for the same reasons. The court ordered the
banks to pay the costs of the proceeding and said that since the Grievance
Committee was apparently more interested in settling the law rather than
punishing the banks, it made no other order with respect to damages or injunctions; however, the court said, in order to settle the law and avoid
similar controversies in the future, it bad adopted a rule effective September 1,
1936, which read as follows:
" 'Practicing law', forbidden to persons not thereto duly licensed, is
not limited to practice before the courts. Corporations shall not practice
law. The practice of drafting wills, living trust indentures and life insurance trust agreements is the practice of law and counsel for executors
and trustees named therein may not act as counsel for their testators or
creators."
This case is extremely important to the members of the committee, and,
indeed to all attorneys in Colorado, since it demonstrates that the Colorado
Supreme Court has authority to define what constitutes the practice of, law in
various areas of action, and to establish rules with respect thereto, the violation of which would constitute contempt. This seems to be true even in the
absence of statutory authority. It would appear, therefore, that a practical
method of approach by this committee could be to submit to the court from
time to time cases which would require rulings on various types of activities
by laymen. This is the only Colorado case where this particular problem was
specifically and clearly presented. The other cases which I shall refer to
below and which have been said to be disastrous to the cause of the attorney
can, I believe, be distinguished on many grounds. This brings us to the third
classification.
3. The Holding Out by a Layman That He Performs
Legal Services
There are three classes under this heading that must be considered together. They are People ex rel. Attorney General vs. Kinsey, 101 Colo. 392,
(1937); People ex rel. vs. Wicks, 101 Colo. 397, (1937); People ex rel. vs.
Bennett, 101 Colo. 403, (1937).
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In each of these cases the defendant was a notary public and advertised
or allowed his name to appear in juxtaposition with the phrase "legal documents," or, as in the Wicks case, "Legal Papers Made. Deeds, trust deeds,
mortgages, chattel mortgages, releases, extensions, affidavits, contracts, and
wills." The court pointed out in connection with such advertising by a notary
that the language could be equally consistent with the lawful authority of a
notary in making declarations and protestations, taking affidavits and depositions and witnessing signatures, etc. The court pointed out in all three cases
that it had not been favored with a brief on the questions of law involved by
the attorney general and that there was no evidence that the defendants, as a
practice, drew, on behalf of clients, legal documents which ordinarily would
constitute the practice of law. Such an accusation was made in the Bennett
case, but the court held that there was no evidence but that the notary filled
in certain blank forms simply at the direction of the purchasers of the forms
much as a secretary would do, and that there was no evidence that the notary
determined the language that should go into the form.
In the Kinsey case, it was charged, in addition to the above, that the defendant had prepared and filed an inheritance tax application which he signed
as "attorney." The court found from the defendant's answer, which was not
denied by the attorney general, that he had acted in his own behalf in order
to clear the title to certain real estate before making a loan thereon, and that
he was therefore authorized to do it. The court further said that simply
signing his name as attorney in an isolated case was not practicing law, nor
a representation that he was authorized to practice law.
The court, however, despite the seemingly negative results in these cases,
showed itself willing to punish the defendant in a proper case where it would
fall within the area governed by the Denver Clearing House Banks case.
For instance, in the Wicks case, the attorney general submitted the following
proposition:
Does the drawing of deeds, trust deeds, mortgages, chattel mortgages,
releases, extensions, contracts, and wills, as a business, constitute the
practice of law?
The court said:
"The first proposition, if involved in the case at all, is not such as
to form a basis upon which it may be adjudged that respondent is guilty
of contempt, for it is not charged and does not appear, that respondent
ever drew a single one of the enumerated instruments the drawing of
which as a business it is contended constitutes the practice of law. We
may assume, but. need not decide, since it is no involved in -the case, that
in the abstract an affirmative answer is correct."
On the question as to whether the court would punish a person engaged
in such a practice, even though not pretending to be a lawyer, it was said:
"The Supreme Court has power to license attorneys, and its action
in so doing gives to those licensed a certain status and confers upon them
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certain prerogatives as officers of the court which all must recognize. For
one to assert the possession of a status which only the court can grant, and
which has not been granted him, clearly is a trespass upon the court's
jurisdiction and an affront to its dignity and authority. It is equally clear
that it is such a trespass for one not licensed or lawfully authorized to
assume to direct proceedings in the Supreme Court, or in any court the
proceedings of which the Supreme Court may be called upon directly to
review. As to such matters, the court is directly interested in a person's
competency to deal with them. As a matter of public policy, the legislature has recognized the right of the court to protect its authority and
dignity to this extent. Without determining whether the court in all
cases is limited to taking cognizance of acts as contempt only if they fall
within the statute, we think this is not a case of such character as indicates any necessity for our doing so. We shall consider it in the light of
the statute alone."
On the same point, the court said in conclusion that there is a difference
between a layman offering to do that which the law says he may not do and
yet not doing it, and quite a different thing iri holding oneself out as authorized by the court to do certain things, i.e., holding out as being an attorney.
With respect to the first type, the court said,
"In such a case, the court may well await the overt act contemplated
by the statute before taking cognizance of the situation."
This statement, it seems to me, must be read in light of the particular
facts before the court where the advertising was of an ambiguous nature, and
could have been consistent with the lawful authority of the defendant as a
notary. Certainly, however, in light of the statements in these decisions, the
court probably would be willing to punish if the "overt act" could be proved.
4. The Performance of Legal Services
by a Layman, Not as a Practice
Under this heading, thei'e falls the latest Colorado decision.
The People ex rel. Attorney General, vs. Jersin, 101 Colo. 406, (1937).
In this case, it was alleged and admitted that the defendant drew three
warranty deeds and a will for one George Tauckers. The petition alleged that
he received compensation for these services, and the answer of the defendant
alleged that Mr. Tauckers was ill, that he (the defendant) was an intimate
friend of the said Tauckers, that he drew the instruments as a favor, and that
at a later date he received the sum of $13.00 as a gift. The court said:
"There is no testimony in the record, and the case is before us on
the charges admitted and the allegations of the respondent in his answer
concerning the circumstances and conditions under which the acts charged
as contempt of court were done. Such allegations as to circumstances and
conditions are not controverted and we assume their truth." (Italics the
authors).
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The court discussed at great length the difference between an occasional
rendering of legal services and doing the same thing continually as a practice.
The decision, which was written by Justice Young, stated in effect that the
conduct of the defendant does "not show the doing as a practice or business,
of acts which, when performed by a lawyer, constitute practicing his profession." The decision points out that the practice of law is the outgrowth of
business and that a businessman, or other person, from time to time will require the drafting of a document which would ordinarily require the skill of
an attorney, but the situation could be an emergency and a lawyer might not
be immediately available. The court used this language:
"What constitutes the emergencies and the exigencies of business
in large measure always have depended, and always will depend, on the
customs and practice of those who carry on the country's business, and
within respectable limits such customs and practices should, indeed must,
be recognized."
The court stated indirectly that actions which showed a constant doing
of legal services as a business might well constitute a contempt of court, but
that it would not construe the acts in this particular case as constituting a
contempt.
It has been said by some attorneys that this case strips the bar association
of the power to deal with laymen engaged in the unlawful practice of law.
In my opinion, it does no such thing in the area where the lawyer needs most
to be concerned. In other words, where laymen are engaged in activities
coming within the ruling of the Denver Clearing House Banks case, the court
will act and will use its power to punish for contempt.
Remedies Other Than Contempt
It should not be concluded from the foregoing discussion that attorneys
are limited in their remedies to bringing a contempt action. As a matter of
fact, authorities in other states are fairly uniform in holding that either individual attorneys or state or local bar associations may seek injunctive relief
in the trial courts of the state. A very recent Kentucky Court of Appeals
decisioh, which was handed down on September 27, 1946, known as Robert
P. Hobson, et al, vs. Kentucky Trust Company of Louisville, Kentucky, held
that an individual attorney was a proper party plaintiff to bring an unjunction
action. The court said:
"However, we entertain no doubt, in view of the numerous cases
and texts dealing with the question, that a duly licensed attorney who
has, at the cost of much time and finances, qualified himself and obtained
license to practice law became thereby ,vested with a franchise or a
property right which he may protect by employing any available remedy
by which such protection may be obtained. The right thus obtained by an
attorney is designated indiscriminately in opinions of courts and text
writers as a 'privilege' or as a 'franchise', but those expressions are used
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synonymously and as creating a property right. Moreover, attorneys are
universally recognized and referred to as 'officers of the court', qualified
to aid and assist it in its functioning in the administering of justice, and
to that extent they are or should be as much interested in the correct and
proper administration of the laws of the country as is the court itself,
and there is respectable authority holding that even when no direct
pecuniary injury is sustanied by an attorney, he may in such capacity as
an arm of the court, maintain an action to prevent the unlawful practice
of law by an unlicensed person."
The above decision cites many authorities from other jurisdictions and
discusses the underlying principles rather thoroughly. It concluded by enjoining the defendant banks from engaging in or performing regularly and as
a business or advertising or' soliciting or holding themselves out to the public
as qualified to so act (with or without compensation, directly or indirectly) in
any of the following acts from the circumstances indicated to-wit:
"Writing deeds, wills, conveyances, and other legal documents requiring expert knowledge and equipment in their phraseology so as to
comport with the law as to such matters; or engaging in preparing any
instruments wherein it is designated as fiduciary to enforce and administer
the provisions in same, or to hold itself out as possessing the requisite
knowledge so to do."
The court then excepted from the operations of this injunction such actions in isolated instances where the defendant might act without compensation as the maker's amanuensis and where the defendants might be preparing
such instrument as a party thereto.
There are no Colorado cases, which have reached the Supreme Court,
at least, where such a remedy has been sought. But, it is submitted by the
author that no reason can be found in the reported cases why such remedy
would not be available in Colorado.
Before leaving the authorities and discussion of remedies, reference should
be made to rule 248 of the Rules of Civil Procedure which reads:
"Rule 248. Duty of Grievance Committee. The committee on
grievances of the Colorado Bar Association shall investigate, on its own
motion or upon complaint of any person, the improper conduct of any
licensed attorney which affects his profession and the conduct of any
other person purporting to act as an attorney. The files and transactions

of the committees shall not be public records unless released by vote of
the committee with the approval of the court."
The section of said rulewhich bears upon unauthorized practice is underlined. There have been no decisions interpreting the meaning of this expression,
and it is probably ambiguous as to whether it refers to a person who holds
himself out to be a lawyer, or whether it also refers to a person who does not
hold himself out to be a lawyer, but who nevertheless holds himself out as
being able to render services which constitute the practice of law. In any
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event, it seems to add little to the existing Colorado authorities. It does, of
course, hatie a direct bearing on the question as to whether the Grievance
Committee or the Unauthorized Practice Committee is the proper prosecuting
agency of the Colorado Bar Association for preventing the practice of law
by laymen. I understand that another member of this committee is investigating this phase of the question.
Conclusion

A Colorado lawyer has the legal means to protect himself from the type
of activity which is the most apt to harm himself and the public. That is,
the performance of legal services by a layman as a practice or a business.
Certainly it is in this area that one hears the most complaints from lawyers and
it is in this area where the public most needs protection. It is the opinion of
the author that the Denver Clearing House Banks case, and the various statements referred to above in the other decisions provide ample legal authority
for the lawyer, through his bar association, to clarify the meaning of "practicing law" in the various fields of endeavor and to bring about an eradication
of the objectionable practices of many persons and classes of persons. The
Colorado cases do not go very far in clarifying and defining the practice of
law in many fields. In any case, authority would have to be procured from
another jurisdiction as to whether a particular activity is or is not the practice of law. This paucity of authority would seem to be due to the lack of
prosecution in the past along these lines, and not to a lack of willingness of
the court to do what should be done in many cases for the protection of the
lawyer's franchise and the public who must depend upon skilled and competent service.

Lawyers in the Public Service
SHIREMAN, Denver, has been named president of the board of
trustees of Westminster Law School, CHARLES A. BAER vice-president, and
Miss NORMA COMSTOCK secretary. District Judge ROBERT W. STEELE and
FRITZ A. NAGEL have been elected to the board.
JOHN W.

RAYMOND B. DANKS, deputy district attorney in Denver since 1941, except
for three years in the army, has been appointed chief deputy distrcit attorney.
H. LAWRENCE HINKLEY, attorney general of Colorado, has been named to
the executive committee at large of the Association of Attorneys General.
MISS MAURINE MCINTOSH has been appointed assistant city attorney by

Denver city attorney J. Glenn Donaldson, to fill the vacancy created by the
resignation of Ruth Hunt. She will handle claims against the city and will do
legal work for the Bureau of Public Welfare. She was graduated from Wash-

burn University at Topeka, Kansas, in 1943, and attended summer school at
Colorado University.
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A View of the Judiciary Committee's Plan
By A. A. CLEMENTS
Judge of the County Court, Delta County. Although this article
does not express the views of the editors of DICTA, or the official
views of the Colorado Bar Association, as voted at the annual
meeting in Colorado Springs, it is presented here in accordance
with our policy to present to our readers discussions of important legal questions, regardless of the view taken.

The enthusiasm with which the Judiciary Committee views its plan to
improve the administration of justice in Colorado, based on the Missouri
experiment, and the speed with which it is asking that it be enacted into law,
it is not quite understandable. The Missouri plan is still in the experimental
stage. No one knows whether it will prove satisfactory or not. Why not let
Missouri test the practability of this plan before calling a special session of
the legislature and foisting it upon the people of Colorado?
To me, the plan submitted by the Judiciary Committee is complicated,
impracticable, smacks of bureaucracy, and violates the fundamental principles
of democracy. Have we not had enough of the delegation of our rights as
citizens to boards and bureaus? Why take the choosing of our judiciary from
the people and delegate it to a little appointed clique?
It is said that one of the purposes of the plan is to take the judiciary out
of politics, and yet it places the power to appoint all judges to fill vacancies,
four members of the Supreme Court nominating commission, two members
of the trial court nominating commission and two members of the judicial
council, in the governor-always a politician. If he were not a politician he
would not be governor, and he is always looking forward to a more exalted
position in political life-United States senator, vice president, president. He
would be more than human if he did not use the power and influence this
plan gives him to further his political ambition. Under the Missouri plan, the
same as our proposed plan, three nominees for judicial office are submitted
to the governor, containing at least one Democrat and one Republican, but
every one of the appointees to date has been Republicans, the governor being
of that faith. Is this plan taking the judges out of politics in Missouri?
We had an illustration of the politician's attitude toward courts in
President Roosevelt's attempt to pack the Supreme Court of the United
States and his latter abuse of his appointive power by appointing men to the
Supreme Court, not on the basis of their ability as lawyers and their fitness
for the position, but strictly upon political considerations.
That politics has an influence on our judiciary is a boogie, except in a
few instances. Even the Roosevelt appointees are striving to decide cases on
their merits. I do not believe that the members of the committee submitting
this plan can point to one single instance where a court has been influenced
by the bias and prejudice of politics.
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The trained judge takes great pride in his work. He has great respect
for law. He strives to arrive at a correct solution of his problems, a solution
that will stand the scrutiny of superior courts and meet the approval of the
legal profession. No judge will cheapen himself in the eyes of his profession
by deciding a case other than on its merits. He-is oblivious to friend, foe,
politics, race, color or creed.
The above is a true picture of the attitude of the great majority of the
judges of our courts of record in the performance of their duties. It is also a
true picture of lawyers in general in the solving of legal problems.
Under our present system all voters have a voice in the selection of
judges. It is a matter of common knowledge that lawyers dominate our judicial
conventions, but all lawyers have a voice, not just a little clique. In the
selection of judges lawyers are not thinking of politics. They are thinking
only of nominating men of high standing in the profession, men in whose
legal knowledge, good judgment and honesty they have confidence. All lawyers want competency and honesty on the bench. Under our present system
a judge is beholden for his position to no man or little group of men. Would
that be true under the plan proposed?
The delegation of our rights as citizens to select our judiciary would not
prove satisfactory. The delegation of authority to boards and bureaus during
the late war was one of the most unanimously condemned and unsatisfactory
of any of the measures found necessary. A few years ago the power to elect
U. S. senators was vested in the state senates. Money and other vicious
influences crept into the selection of senators. This method was extremely
unsatisfactory and we amended the constitution to place the selection of
senators in the hands of the people.
Under the plan submitted friendships would be an important factor in
the nomination of judges, and insidious influences would creep into the
deliberations of nominating groups just as they did into the election of U. S.
senators by the state senates.
The Judiciary Committee's plan would close the door on every lawyer
aspiring to a judgeship, without reference to his qualifications, unless he
could break into the favor of the little nominating group. The fact is our
whole judicial system would be under the domination of little groups.
When we deprive the people of a voice in choosing our public officials,
we drift towards totalitarianism.
The proposed method of election of judges would perpetuate a judge in
office, if not removed for cause by the judicial council. The submission of
the incumbent only as a candidate would be a mere gesture. There being no
opponent, no campaign, no discussion of the candidate's qualifications, the
voters would blindly vote "Yes" for retention. It takes the stimulating influence
of a political campaign to induce voters to become sufficiently interested to
investigate and discuss the qualifications of candidates for public office.
The arbitrary provision of the plan to retire all judges at the age of
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seventy-five would deprive us of the services of some of our ablest and most
competent judges. Age does not determine a man's competency or incompe,
tency. Who would say that Brandeis, Holmes or Hughes was incompetent at
seventy-five? Hughes is now eighty-five and within the past few weeks was
tendered the position of Chief Justice of the Supreme Court of the United
States by President Truman. Bernard Baruch is seventy-seven years of age
and still recognized as one of the great minds of America. Should the nation
be deprived of his services in solving world's problems on the ground that
he is incompetent by reason of age?
Men grow in knowledge and good judgment by experience, and many
judges are giving their best and most efficient services at seventy-five. To
deprive a man by reason of age of equal opportunity, with others to serve in
any capacity of which he is capable, is a curtailment of the rights of citizenship and the rankest kind of injustice. No man in full possession of his
faculties and able to provide for himself and his family wants to be a pensioner. Why make such a man a pensioner?
There should be some procedure for the removal of incompetent judges,
but each procedure should not provide for the arbitrary removal of capable
competent men.
There are many changes in our judicial system which would be desirable,
viz:
1. Abolishment of the office of justice of the" peace except in counties
of the first class.
2. Requiring all judges to be lawyers.
3. Requiring candidates for judgeship to run as nonpartisans.
4. Prohibiting judges from practicing law or giving legal advice.
5. Prohibiting judges from being candidates for or holding public office
other than judicial.
6. Prohibiting judges from accepting other employment or activities of
such a nature as to interfere with the performance of judicial duties
during the ordinary hours of court.
7. Prohibiting judges from contributing to or taking part in political
campaigns or holding political party office.
But the complicated, radical, impractical changes proposed by the Judiciary Committee are not necessary and would prove to be unsatisfactory.

New Members of Denver Bar Association
The following persons were admitted to membership in the Denver Bar
Association at the November 3 meeting.
Herbert H. Ferguson
Carl H. Noel
William A. Sackmann
Richard D. Hall
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Denver Bar Heard Lindsey on Charter
The Denver Bar Association was treated to two fine addresses on the
then proposed but now defeated charter for the city of Denver by Malcolm
Lindsey, former city attorney and special consultant for the charter convention.
The first address was at a special meeting of the association held at Morey
Junior High the evening of October 31st. On the second occasion Mr. Lindsey
spoke at the regular monthly luncheon on November 3rd when Dr. F. H.
Zimmerman, superintendent of the Colorado State Hospital, was unable to
appear to give his scheduled talk on "Lunatics and the Law." Although it
is impossible to describe adequately these two excellent presentations, they
might be summarized, "The man who knows the charter best said on occasions two 'it should have won!'"

Junior Bar Placement Committee
The Junior Bar Committee of The Denver Bar Association has formed
a Placement Committee, the function of which will be to conduct a survey of
positions available, need of additional lawyers in certain communities, conduct
a clearing house for inquiries and applicants, and by so doing reduce the
amount of time all lawyers now spend interviewing uninvited applicants for
non-existent positions.
Saving time for practicing attorneys is the primary object of the committee's program, but if the services of the committee are used by the members
of the bar, men seeking positions will benefit by being able to find out at once
whether any jobs are available or not without having to visit every office in
town till an opening is found. The state bar has created a similar committee,
which will serve as a state-wide clearing house, and both committees will be
benefitted by coordinating their efforts and exchanging available information.
In order to provide the type of service sought by members of the bar,
the committee would appreciate your answers to the following questions and
your opinions on the subject generally:
1. Will you use such a service when seeking an associate or employee
and will you refer applicants to the committee if you have no position
available?
2. Are you likely to employ a lawyer or be interested in finding
someone to share office space and expense in the next year or two?
3. What information would want before interviewing an applicant?
Answers and remarks concerning the above questions will be held in confidence, as will any other information pertaining to available positions, individuals looking for jobs, etc. Under no circumstances will an applicant be
sent to any lawyer by the committee unless requested by the lawyer to do so.
Please address your reply to William F. Stevens, Chairman, 215 First
National Bank Bldg., Denver 2, Colorado
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An Experiment in Visual Education
By

CLYDE 0.

MARTZ

Assistant Professor of Law, University of Colorado
Visual education entered the field of legal study a few weeks ago when
the mining law class at the University of Colorado School of Law donned
hard shell hats and miners' lamps, and went underground to examine the
workings of the Wolf Tongue tungsten mine north of Nederland, Colo.
With Dr. Ernest Wahlstrom, geologist and mineral engineer at the University of Colorado, and Mr. Arthur Johnson, Wolf Tongue foreman, as
guides, the group spent the day jogging through the honeycombed workings
under Hurricane Hill, measuring the dips and strikes of exposed vein faces,
examining the methods used for drilling and for draining the mine, and
observing the traces of vein matter which a miner will follow to the profitable
pockets of ore.
The class had a three-fold purpose in the field trip. First, the students
sought through visual study a definition of the technical mining terms, encountered in their cases, that had been foreign to most of them but a few
weeks before. They saw the difference between a "cross-cut", often called a
tunnel, and the "drifts", extending along the veins intersected by such crosscut. They climbed up rough hewn ladders through timbered "raises" and
examined the chambers, referred to by miners and judges alike, as "stopes,"
and the "chutes" through which the ore is dropped down into carts in the
"drifts" below. Of particular interest to them were the diamond drills, by
which the miner explores the rock hundreds of feet ahead of his workings, to
determine the dip and strike of a vein and the richness of any pocket of ore
contained therein.
As a second purpose, the students sought to apply the apex law that
they had learned in class to actual lodes or veins of rock in place. The future
lawyers had seen from their cases that the holder of a surface location has
priority to all veins or lodes apexing within his surface boundaries, even
though such veins in their courses downward extend beyond his boundaries
beneath the land of his neighbor. From open cuts on the surface they observed
the apex of the vein as it would almost disappear into the surface "slide" or
"debris." In tracing the vein down through the workings, they examined its
content, varying from a mere trace of vein matter in places, to a pocket of
ore ten or twelve feet thick. The problem of proving "continuity" of the
vein from the surface downward was illustrated on open faces where the
vein matter would be but a fraction of an inch thick between the walls of
granite and gniess.
Using the geological instruments of Dr. Wahlstrom, the students measured
the dip and strike of such veins and estimated whether exposures in the under-
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ground workings, if continued upward on their present angle of dip, would
apex beyond the surface location lines of the mine.
The third aim of the class was to determine what problems of proof a
lawyer would meet in practice, in order to establish the existence of a vein
and to show its continuity from the apex downward in support of a claim of
extra-lateral rights. The cases studied in class had disclosed in every instance
a mass of conflicting expert testimony on these questions. With only short
sections of vein exposed from time to time in the underground workings, and
with the angles of dip and the courses of the vein varying considerably from
one exposure to the next, the students could see how difficult it is to determine
what the vein does in the rock beyond the present workings and could readily
understand why such conflicting evidence generally exists.
The students unanimously agreed that they had acquired in the space
of a few hours an understanding of the problems of mining law that they
could not achieve in weeks of case study. In class discussions of cases following the trip, mining terms have been handled with the assurance that comes
from a thorough familiarity with their use..
Visual aids have here performed a valuable service and illustrate the
potentiality of field studies in such technical subjects as mining law and water
rights. To see the "facts" and to appreciate the "problem" is a major step
towards an understanding of the law.

Hearing Examiner Positions Open
The United States Civil Service Commission, Washington 25, D. C.,
has announced that applications for an examination for Hearing Examiner
positions at salaries from $4902 to $9975 a year will be accepted until further
notice. Positions are in Washington and in other parts of the United States.
These are positions provided by the federal Administrative Procedure Act.
Full information as to requirements and procedure in taking the examination
can be had from the Civil Service Commission in Washington, or the regional
office in the New Customhouse Bldg., Denver.

American Citizenship Committee Named
President Horace F. Phelps of the Denver Bar Association has named the
following committee on American Citizenship:
Harold M. Webster, District Court, Chairman
E. R. Campbell
Joseph E. Cook
David Rosner
Walter F. Scherer
Gilbert McDonough
The committee will have a large part in the visit of the Freedom Train
to Denver.
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The Literary Fraction "And/or"
By WORTH ALLEN
Of the Denver bar. Shortly after this article came to our attention we observed being published in one of the local newspapers
a "summons in action for annulment of marriage and/or divorce." The relief prayed for was a "decree of annulment of
the marriage of the plaintiff and defendant, and/or a decree of
divorce." In the interests of bringing to the members of the
Colorado bar items which will be helpful to them in the practice of the law, the columns of DICTA will be made available to
anyone who wishes to explain a decree of
annulment and divorce.

I present to the readers of DICTA some of the many criticisms of the
term or phrase "and/or".
In Employers' Mutual Liability Ins. Co. v. Tollefsen, 219 Wis. 434, 263

N. W. 376, 377, we find the Supreme Court of Wisconsin using this language:
"We are confronted with the task of first construing 'and/or,' that
befuddling, nameless thing, that Janus-faced verbal monstrosity, neither
word nor phrase, the child of a brain of some one too lazy or too dull
to express his precise meaning, or too dull to know what he did mean,
now commonly used by lawyers in drafting legal documents, through
carelessness or ignorance or as a cunning device to conceal rather than
express meaning with view to furthering the interest of their clients."
After quoting the foregoing statement by the Wisconsin court, the
Supreme Court of Georgia said, in Davison, et al. v. Woolworth Company,

186 Ga. 663, 198 S.E. 738:
"While disavowing the expressions used by the learned judge in his
classification of those who are responsible for its choice, we deplore the
use in contracts and statutes of that hybrid, contradictory combination,
frequently as bewildering, mystifying, and perplexing as Poe's ravenor was it fiend? on the 'night's Plutonian shore'."
The following is taken from the note in 118 American Law Reports,
1368:
"The phrase 'and/or' has been characterized as 'gibberish' and a
confusing hybrid' which 'means nothing.' 40 Commercial Law Journal,
p. 372 (August, 1935). And it is stated in an editorial in the American
Bar Association Journal (vol. 18, p. 456, July, 1932) that the symbol
is 'a device for the encouragement of mental laziness,' even as used in
private instruments, and that it should not be used in pleadings or
legislative acts. And in the same periodical (vol. 18, p. 574, September,
1932) there is a 'symposium' of letters, some expressing approval and
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others violent disapproval of the symbol. Among the latter are found
the following epithets: 'A bastard sired by indolence (he by ignorance)
out of dubiety;' 'barbarism;' 'journalese;' 'unsightly heiroglyphics.'
"Epithets applied to the term by various courts are the following:
'Linguistic abomination;' 'interloper;' 'interloping disjunctive-conjunctiveconjunctive-disjunctive conjunction;' 'one of those inexcusable barbarisms which was sired by indolence and dammed by indifference;' 'freakish
fad;' 'not in the English language;' 'confusing;' 'accuracy-destroying;'
'certaintydestroying;' 'freakish symbol;' 'baffling symbol;' 'a disingenuous,
modernistic hybrid inept and irritating;'."
In Drummond v. City of Columbus, et al., 285 N. W. (Nebraska) 109,
the court stated:
"The American Bar Association Journal for July, 1932, published
an editorial against the use of this expression, and received so many
letters that in its September, 1932, issue a symposium was published,
giving opinions from many lawyers, judges, decisions of courts, and
references to law magazine articles, and the majority view was against
its use."
Mr. Justice Burke, in his usual trenchant style, made the following contribution to the subject in Equitable Life Assurance Society of the U. S. v.
Hemenover, et al., 100 Colo. 231, 237:
"One further matter, not vital to a determination of any question
presented, but constituting a blot on this record, forces itself upon our
attention.
"Next to the prescriptions, of physicians, accuracy is nowhere so
imperative as in contracts, statutes and legal proceedings. It is correspondingly discouraging to find dragged into these the ingenious inventions of scriveners to confuse and befuddle. The latest and lustiest of
these pests is the literary fraction 'and/or,' which appears at least fifty
times in the record before us. The resulting confusion is emphasized by
the fact that three of these are in demurrers, three in assignments, and
one in a tendered instruction. We have not found one attributable to
counsel for defendants in error. Whatever defense might be made for
it elsewhere it becomes, in demurrer or assignment, a mere 'weasel' phrase,
and certainly jurors could not be expected to interpret it. Mr. John W.
Davis calls this a 'pollution of the English language.' Mr. George W.
Wickersham refers to it as a 'barbarism,' 'one of the worst examples of
"journalese",' and says, 'Its use in pleadings and court proceedings and
in legislative acts is utterly unjustified.' Numerous appellate courts have
been called upon to deal with it and have generally spoken of it with
disrespect. * * *
". .. We wish simply to suggest the uselessness and absurdity of
'and/or' and express the hope that this is its last appearance in this
tribunal."
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However, the annotator in the note referred to defends the proper use
of the term in private contractual instruments as follows:
"The term 'and/or', has been used for nearly a century in English
mercantile and marine insurance contracts. See, for example, Cuthbert
v. Cumming (1855) 10 Exch. 809, 156 Eng. Reprint, 668 (affirmed in
1855) 11 Exch. 405, 156 Eng. Reprint, 899. Its great vogue in recent
times, however, has extended its use to statutes, ordinances, pleadings,
and judicial records. And the neologism has even attained the respectability of a place in the general lexicons, being defined as 'either "and"
or "or."' Webster's New Int. Dict. (2d ed.).
"This term is used to avoid a construction which, by the use of the
disjunctive 'or' alone, would exclude the combination of several of the
alternatives, or, by the use of the conjunctive 'and' alone, would exclude
the efficiency of any one of the alternatives standing alone. It takes the
place of the addition, after several alternatives connected simply by 'and,'
of a qualifying phrase such as 'or either' or 'or any combination thereof,'
and, after several alternatives connected by 'or,' it takes the place of
such phrases as 'or both,' 'or any combination thereof.'
"As thus used, this phrase, term, symbol, or character is a deliberate
amphibology; it is purposefully ambiguous, its sole usefulness lies in its
self-evident equivocality. When the term is properly used, however, its
meaning is not indefinite or uncertain. It is broad, but not indefinite;
it is elastic, but within definite bounds and for a definite purpose. If
the term were used in its proper place and sense, and were restricted
to private contractual instruments, instead of being interpolated, with
parrot-like indiscrimination, into pleadings, instructions to juries, and
the like, it is probable that the courts would have accepted it without
question as a useful addition to scrivener's English.
"There has recently been, however, a very vigorous reaction against
this term on the part of judges and contributors to law journals. The
phrase, probably because of its ungainly appearance and its indiscriminate misuse, seems to irritate the judicial temperament, and has provoked
outbursts of invective which are somewhat disproportionate to the amount
of harm caused by the term in question.

Personals
have announced their association
in the law practice with offices at 228 Equitable Bldg., Denver.
ARTHUR CASSIDY and WILBUR ROGCHio

ALBERT ELLIS RADINSKY has removed his offices to the Lawyers Bldg., 1527
Champa St., Denver. A. B. CROSSWHITE and HELEN C. MYERS are associated

with him.
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Book Review
ACCIDENT LAW by Charles S. Rhyne, Columbia
Law Book bompany, Washington, D. C., 1947, $7.50.
AVIATION

This book is the first attempt to gather into one volume all of the decided
cases involving aviation accidents in an effort to state the status of the legal
rules developed by such decisions. Applicable statutes and treaties which are
now in effect are also considered. The author deals with such important questions as whether a particular operator is a common or private carrier, types
of aircraft accidents, liability of manufacturers, repairmen, and vendors for
aviation accidents caused by defective work or equipment, liability of bailees
of airplanes, res ipsa loquitur, defenses in accident cases, workmen's compensation laws in relation to aviation accidents, insurance problems, international
air transportation, and damage to baggage and express. Your reviewer has run
through several of the chapters and finds that the material is presented in a
very clear and analytical manner. The importance of the work was well stated
in the introduction where the author points out the unprecedented expansion
of civil aviation and states, "As these thousands of civilian airplanes fill the
air, it is a certainty that aviation accidents will increase along with this general
increase in civil aviation. Liabilities of airplane owners and pilots for damage
claims growing out of these aircraft accidents will therefore grow in importance as more and more people will be affected."
It seems obvious that not only the attorney representing airline companies, but also the general practising attorney will be greatly affected by
the increase in civil aviation; that he should for that reason acquaint himself
with the fundamental laws of aviation accidents the general patterns of which
are emerging from an increasing number of court decisions. Your reviewer
heartily recommends this excellent volume as a starting point for such a study.
The author, through his 1944 Airports and the Courts, and other works,
has proven his right to recognition as an authority in this field.
WM. RANN NEWCOMB,

Denver.

Index to Denver Ordinances Available
All general ordinances of the city of Denver enacted since the publication
of the municipal code of 1927 have been compiled and indexed. A limited
number of these compiled ordinances have been prepared and will be available
for use in law libraries, but no new code can be printed for general distribution at this time because of lack of funds. An index to all these ordinances
will be published and copies of the index can be had through the office of
the City Attorney, Municipal Bldg., Denver, at a cost of $1.00, if ordered
immediately. The index will be of some assistance to law offices, as through
it one will be able to determine whether or not any new ordinances not in
the 1927 code are in effect on any particular subject.
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